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JAMES

A. R.

NAFZIGER*

International Penal Aspects of
Protecting Cultural Property
The Draft International Criminal Code 1 defines the theft of "national and
archaeological treasures" as an international crime. Even outside this
framework, the illicit taking and movement of cultural property is on the
horizon of international criminal law. The total value of stolen or smuggled
objets d'art involved in international trafficking, running over $1 billion
annually, is second only to narcotics. It is a story of big-time dealers,
collectors, institutions, clandestini, and tombaroli of every nationality.

The Council of Europe's Draft Convention on Offenses relating to Cultural Property 2 has focused attention on the problem and on the concept of a
common cultural heritage of Europe. In North America, a recent television
documentary and book 3 have alerted the public by dramatizing a journalist's
underworld search for Caravaggio's "Nativity," which was stolen in 1969
from an altar in the Oratorio of San Lorenzo in Palermo. One art critic
*Professor of Law, Willamette University College of Law.
1. M. C. BASSIOUNI, INTERNATIONAL CRIMINAL LAW: A DRAFr INTERNATIONAL CRIMINAL
CODE 98-99 (1980). A version of this article has been prepared for the forthcoming work on
International Criminal Law by Professor Bassiouni.
2. See Offenses Relating to Works of Art, Draft Final Report of the Select Committee of
Experts on International Co-operation in the Field of Offenses relating to Works of Art
(PC-R-OA), 33d Sess., CDPC (84) 3 (1984) [hereinafter cited as Draft European Convention].
3. Alias A. John Blake: The Underworld of the Art World, 118 ABC CLOSEUP 1, 6 (July 16,
1983). P. WATSON, THE CARAVAGGIO CONSPIRACY (1984). In his book the author

recounts the daring and elaborate plot with which he infiltrated the international underworld
of stolen and smuggled art. In the guise of "A. John Blake," a new but apparently very well
connected art dealer, Watson initially targeted for recovery a stolen Caravaggio masterpiece.
The plot involved his faked bidding on paintings at the venerable auction houses of Christie's
and Sotheby's, meeting with underworld figures in Naples where he survived the great 1980
Italian earthquake, and clandestine dealings with U.S. Customs. While he failed to recover
the Caravaggio, he did recover two other paintings and aided U.S. Customs in apprehending
a smuggling ring, one member of which was a priest. Watson's account of his daring caper
furnishes readers with inside details of art dealers' methods and auction protocol.
Stuttaford, Book Review, 224 PUB. WEEKLY, Dec. 2, 1983, at 76.
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observed that the subject of the canvas seems to "appeal for help,",4 perhaps
reflecting Caravaggio's difficult circumstances when he painted it and anticipating its later plight in the custody of thieves. The television documentary voiced support for two indispensable elements of law enforcement,
public opinion and international law. Taking a cue from television, then,
this commentary will summarize the international legal framework for
protecting cultural property from such plights, define and analyze the penal
aspects of the law, and discuss problems of implementation.
Several characteristics distinguish the penal aspects of international cultural property law. First, the law is generally of recent origin. Although one
can trace international legislation at least as far back as 1464, when Pope
Pius II prohibited art exports from the papal state,5 the contemporary legal
framework is largely a product of recent decades. Second, enforcement of
cultural property law relies heavily on non-penal sanctions such as the
return, restitution, and forfeiture of stolen goods.6 Principles of deterrence
and retribution are of limited significance. Third, although art moves actively through the underground, its individual uniqueness makes it difficult
to conceal and market. Cultural property therefore can never become a
means of exchange among gangsters. 7 Indeed, stolen art is often exchanged
for ransom, rather than for fair market value or profit.8 Finally, cultural
property law depends on municipal enforcement, especially customs procedures.
I. International Legal Framework,
with Emphasis on Its Penal Aspects
The legal framework relevant to international penal aspects of protecting
cultural property includes:
1. The UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
4. C. KINNIMONTH, SICILY: TRAVELLERS' GUIDE 158 (3d ed. 1981).
5. De Visscher, La Protectiondes patrimoines artistiqueset historiquesnationaux: Necessitg
d'une reglementationinternationale,Art et Archeologie, RECUEIL DE LtGISLATION COMPARtE ET
DE DROIT INTERNATIONAL, Nov. 1, 1939, at 20, n. 2.
6. See, e.g., Nafziger, The New InternationalLegal Frameworkfor the Return, Restitution or
Forfeiture of CulturalProperty, 15 N.Y.U.J. INT'L L. & POL. 789 (1983).
7. Burnham, Culture Vultures, SAT. REV., Sept. 1, 1979, at 36, 37:
A stolen Picasso is first a Picasso, a stolen Remington is a Remington: a unique object, highly
prized by lovers of art, readily recognized as cherished common property by lawenforcement officers. If this fact seems to increase the vulnerability of art to future attacks by
thieves and vandals, it also constitutes its strongest defense.
8. See, e.g., Luna, The Protection of the CulturalHeritage: An Italian Perspective, UNITED
NATIONS SOCIAL DEFENSE RESEARCH INSTITUTE, THE PROTECTION OF THE ARTISTIC AND ARCHE-

OLOGICAL HERITAGE 164-90 (1976).
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Property, 9 two subsequent UNESCO documents, and law-of-the-sea
provisions for protecting marine archaeology;
Conventional protections of cultural property during armed conflict
and belligerent occupation;

3. Regional and bilateral cooperation, including provisions for extradition of criminals; and
4. Customs controls and prosecution by municipal authority, with supplemental reference to foreign and international legislation.
A.

INTERNATIONAL AGREEMENTS: THE
CONVENTION OF 1970

UNESCO

Briefly, the comprehensive UNESCO Convention of 1970 creates multilateral control of the movement of cultural property while seeking to promote the legitimate exchange of cultural property and international cooperation in preparing national inventories. The Convention's most important
features are: a system of export certification, an emergency measure permitting signatories to call upon one another to help control the flow of jeopardized property of special significance, a requirement that parties return
property within their jurisdiction stolen from museums, monuments, and
other institutions, a requirement that, "consistent with national legislation," parties prevent museums and similar institutions from acquiring
property illegally exported from other countries, a requirement that parties
will impose penalties or other administrative sanctions for stipulated infringements (Article 8), and international cooperation in identifying cultural property and developing national inventories. Contraband items are
recoverable on demand by the country of origin, so long as it pays just
compensation to innocent purchasers. This document strikes a compromise
between the interests of art-importing and art-exporting countries. The
scheme allocates the burden of control between them, imposing primary
responsibility on exporting countries while requiring the importing country's cooperation in the recovery and retrieval of illicitly exported
property. 10

One can readily see that, aside from Article 8, the UNESCO Convention
has limited penal consequences. The original draft of the agreement would
have required parties to impose criminal sanctions against so-called "light9. UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property, adopted Nov. 14, 1970, 823 U.N.T.S.
231, reprinted in 10 I.L.M. 289 (1971) [hereinafter cited as UNESCO Convention]. See also,
Proceedingsof the Panel on the U.S. Enabling Legislation of the UNESCO Convention on the
Means of Prohibitingand Preventing the Illicit Import, Export and Transfer of Ownership of
Cultural Property, 4 SYR. J. INT'L L. & CoM. 97 (1976).
10. Comment, New Legal Tools to Curb the Illicit Traffic in Pre-Columbian Antiquities, 12
COLUM. J. TRANSNAT'L L. 316, 330 (1973).
SUMMER 1985
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fingered curator[s]"l 1-persons in charge of museums who have knowingly
purchased imported cultural property without proper certification. Such
clauses were deleted in favor of a commitment by states to cooperate in the
return of stolen property and to prohibit institutions12under their control

from acquiring material of questionable provenance.
Other pertinent agreements include the Convention on the Law of the
Sea, 13 which governs marine archaeology and control of cultural property
found within the seabed Area or coastal state jurisdiction, particularly in the

contiguous zone. There is also a UNESCO Convention for the Protection of
the World Cultural and Natural Heritage and a related UNESCO Recom-

mendation Concerning the Protection, at a National Level, of the Cultural
and National Heritage.'

4

Finally, Annex 11 of the Brussels Convention on

Customs Offenses provides for mutual assistance against the smuggling of
cultural property.1 5 These documents encourage the development of
national inventories of cultural property and international cooperation and
assistance in helping conserve, protect, control, and rehabilitate cultural
patrimonies. None of the agreements has explicit penal provisions.
B.

CONVENTIONAL PROTECTIONS OF CULTURAL
PROPERTY DURING ARMED CONFLICT AND
BELLIGERENT OCCUPATION

The laws of war prohibit plunder of art treasures during armed combat or
belligerent occupation. The London Charter of August 8, 194516 and the
11. Abramson, The Legal Response to the Illicit Movement of Cultural Property, 5 LAW &
POL. IN INT'L BUS. 932, 952 (1973).

12. Preliminary Draft Convention Concerning the Means of Prohibiting and Preventing the
Illicit Import, Export, and Transfer of Ownership of Cultural Property, UNESCO Doc.
SHC/MD/3 Annex (1969); Report of the Special Committee of Governmental Experts to
Examine the Draft Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property 13-14 (1970).
13. United Nations Convention on the Law of the Sea, done Dec. 10, 1982, U.N. Doc.
A/Conf. 62/122, arts. 149, 303. Both of these provisions are quite weak. Article 149 provides
simply that all archaeological and historical objects found within the seabed Area "shall be
preserved or disposed of for the benefit of mankind as a whole." The same article gives
preferential rights to the country of origin of an object. Article 303 establishes a duty of States to
protect archaeological and historical objects found at sea, but defers to other international
agreements, customary law, "rights of identifiable owners," laws of salvage, admiralty, and
"laws and practices with respect to cultural exchanges." Article 303(2) specifically gives coastal
State jurisdiction to prohibit removal of objects from the seabed in the contiguous zone, as
defined in Article 33.
14. UNESCO Convention for the Protection of the World Cultural and Natural Heritage,
Nov. 16, 1972, UNESCO Doc. 17 C/106, reprinted in 11 I.L.M. 1358 (1972); UNESCO
Recommendation Concerning the Protection, at a National Level, of the Cultural and Natural
Heritage, UNESCO Doc. 17 C/107 (1972), reprinted in 11 I.L.M. 1367 (1972).
15. Draft European Convention, supra note 2, at 4.
16. Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis, August 8, 1945, 59 STAT. 1544, E.A.S. No. 472, 82 U.N.T.S. 279.
VOL. 19, NO. 3
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ensuing trials at Nuremberg made plunder a war crime. Four international
agreements are particularly germane: the 1949 Geneva Convention Relative to the Protection of Civilian Persons in Time of War, the two 1977
Protocols to the Geneva Conventions, and the 1954 Hague Convention for

the Protection of Cultural Property in the Event of Armed Conflict. 17 The
1949 Geneva Convention provides that extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully or wantonly, is a grave breach of international law. More specifically,
under Article 85(4)(d) of Protocol I to the Geneva Conventions, unwarranted attacks on specially protected and clearly recognized historic monuments, works of art or places of worship are grave breaches and thus war
crimes subject, arguably, to universal jurisdiction. Despite this precedent,
international legislation designed for wartime presupposes state-sponsored

rather than individual discretionary conduct.
The 1954 Hague Convention for the Protection of Cultural Property in the
Event of Armed Conflict' 8 has its roots in Article 56 of the Hague Convention of 1907 Respecting the Laws and Customs of War on Land.' 9 Both the
text of the 1954 Convention and its historical background disclose that the
Convention applies essentially to the threat of actual bombardment. Article
1(a) of the 1954 Convention defines cultural property comprehensively, and
Article 2 outlines the purposes of protecting cultural property to include
"the safeguarding of and respect for such property." Article 3 requires
parties to undertake preparations in time of peace against the foreseeable
effects of armed conflict. Article 4 requires parties to respect cultural

property and refrain from misusing it, and to prohibit any requisitioning,
17. Article 147, Geneva Convention (IV) Relative to the Protection of Civilian Persons in
Time of War, August 12,1949, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 287; Articles 53,
85(4)(d), Protocol I Additional to the Geneva Conventions of August 12, 1949, June 8, 1977,
adopted by the Diplomatic Conference on Reaffirmation and Development of Humanitarian
Law Applicable in Armed Conflicts, opened for signature December 12, 1977, U.N. Doc.
A/32/144, Annex I, August 15, 1977, reprintedin 16 I.L.M. 1391 (1977); Article 16, Protocol II
Additional to the Geneva Conventions of August 12, 1949, June 8, 1977, adopted by the
Diplomatic Conference on Reaffirmation and Development of Humanitarian Law Applicable
in Armed Conflict, opened for signatureDecember 12, 1977, U.N. Doc. A/32/144, Annex II,
August 15, 1977, reprinted in 16 I.L.M. 1442 (1977). Final Act of the Intergovernmental
Conference on the Protection of Cultural Property in the Event of Armed Conflict, done May
14, 1954, 249 U.N.T.S. 215 [hereinafter cited as 1954 Convention]. See generally Bassiouni,
Reflections on CriminalJurisdictionin InternationalProtection of CulturalProperty, 10 SYR. J.
INT'L L & COM. 281 (1983).
18. 1954 Convention, supra note 17.
19. The property of municipalities, that of institutions dedicated to religion, charity, and
education, the arts and sciences, even when State property, shall be treated as private
property.
All seizure of, destruction or willful damage done to institutions of this character,
historic monuments, works of art and science, is forbidden, and should be made the
subject of legal proceedings.
Convention Respecting the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277,
T.S. No. 539.
SUMMER 1985

840

THE INTERNATIONAL LAWYER

theft, pillage, vandalism, misappropriation, or reprisals directed against
cultural property situated in the territory of another party. The destruction
of Monte Cassino during World War II was a violation of several of these
provisions. Article 5(1) of the 1954 Convention, entitled "Occupation," is
of particular import:
Any High Contracting Party in occupation of the whole or part of the territory of
another High Contracting Party shall as far as possible support the competent
national authorities of the occupied country in safeguarding and preserving its
cultural property.
The spoils of war and occupation still threaten the global cultural heritage,
but a growing market has shifted attention to peacetime trafficking.
C.

REGIONAL AND BILATERAL COOPERATION

1. Regional Cooperation
Examples of limited regional cooperation include agreements among
Western European states and among the countries of the Americas. The
European Cultural Convention of 1954 promotes cooperation to safeguard
and protect the European cultural heritage and the European Convention
on the Protection of the Archaeological Heritage of 1969 prohibits unauthorized excavations and provides for the demarcation, protection, and supervision of archaeological sites.2 °
The Draft European Convention on Offenses relating to Cultural Property, 21 though not law, is nevertheless a significant development. Within the
range of four more generally applicable European Conventions on criminal
law, 22 the Draft Convention seeks to define and prevent offenses against the
common cultural heritage of Europe. Contracting states pledge to undertake measures to enhance public awareness, to cooperate in preventing
offenses against cultural property, to acknowledge the gravity of any presumably harmful act that affects cultural property, to adequately penalize
such acts, and to establish municipal competence to prosecute offenses
relating to cultural property. The core of the Draft Convention provides
legal rules for international cooperation in the discovery and restitution of
cultural property which has been unlawfully removed. Implementation of
such rules is dependent on the previous commission of an offense with
international implications. Although the Draft Convention may contain
20. European Cultural Convention, Dec. 19, 1954, 218 U.N.T.S. 139; European Convention on the Protection of the Archeological Heritage, May 6, 1969, Europ. T.S. No. 66.
21. Draft European Convention, supra note 2.
22. European Convention on Extradition (No. 24), European Convention on Mutual Assistance in Criminal Matters (No. 30), European Convention on the International Validity of
Criminal Judgments (No. 70), and European Convention on the Transfer of Proceedings in
Criminal Matters (No. 73). Draft Eurapean Convention, supra note 2, at 22.
VOL. 19, NO. 3
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some drafting problems, it is an important development in regional responses to crimes involving cultural property.
The San Salvador Convention on the Protection of the Archeological,

Historical and Artistic Heritage of the American Nations2 3 adopts a more

extreme position by providing that all exportation and importation of regional cultural property "shall be considered unlawful, except when the
state owning it authorizes its exportation for purposes of promoting knowledge of national cultures." 24 Article Seven of the Convention provides that
"[riegulations on ownership of cultural property ...

shall be governed by

domestic legislation." Depending on municipal choice-of-law rules, this
provision might exclude cooperative international law in certain circumstances. Other provisions in the San Salvador Convention encourage interAmerican cooperation and assistance in protecting the indigenous culture of
the Americas.
2. Bilateral Cooperation

Bilateral controls include customs agreements, judicial assistance, and
extradition agreements. Two examples of customs cooperation are agreements between the United States and Mexico and between the United States
and Peru.25 The United States-Mexico treaty is designed to protect desig23. Convention on the Protection of the Archeological, Historical and Artistic Heritage of
the American Nations, June 16, 1976, I Proceedings of the General Assembly, 6th Reg. Sess.
(1976), reprinted in 15 I.L.M. 1350 (1976). The Convention has not been effective. The United
States explained its objections to the Convention, as follows:
We believe the convention . ..is too broad in scope and rigid in its enforcement provisions.
It would effectively prohibit the import and export of an enormous range of cultural
materials-without regard for their value or cultural importance-and place principal enforcement responsibility on the importing state. Under the terms of the convention, the
importing state would be under the same obligation to use all legal means to obtain recovery,
whether an item is an insignificant piece purchased by an unwitting tourist or a stolen museum
treasure. We do not believe this type of total prohibition is either workable or wise. In our
view, it would impose an administrative burden on regional customs services which no state
can be expected to accept and would also encourage the continued growth of a black market.
Moreover, at the same time we must recognize the importance of the exchange of cultural
materials and the need to liberalize export controls to allow for greater movement of such
items abroad under circumstances in which such movement does not jeopardize the cultural
patrimony of the country of origin. Art treasures, from whatever era or culture form, are the
heritage of mankind and should be shared with all those who appreciate them.
Portions of a note from Terence A. Todman, Ass't Secretary for Inter-Am. Affairs, Dep't
of State, to Ambassador Rodolfo Silva, Chmn. of the Permanent Council of the Organization of American States, Aug. 26, 1977, OEA/Ser. G., CP/INF, 1173/77, reprintedin DiG. U.S.
PRcrIACE INT'L L. 1977, at 880-81 (J. Boyd ed. 1979).
24. Id. art. 3.
25. Treaty of Cooperation Providing for the Recovery and Return of Stolen Archeological,
Historical and Cultural Properties, July 17, 1970, United States-Mexico, 22 U.S.T. 494,
T.I.A.S. No. 7088 [hereinafter cited as Mexican Treaty of Cooperation]; Agreement for the
Recovery and Return of Stolen Archaeological, Historical and Cultural Properties, Sept. 15,
1981, United States-Peru, T.I.A.S. No. 10136 (providing for close cooperation in detecting,
locating, and returning stolen cultural property).
SUMMER 1985
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nated cultural material from illegal export and to promote joint archaeological activity and exchange of antiquities. The treaty's mechanism for recovery of stolen national art treasures requires each country's Attorney General to bring a civil action for the recovery and return to the other country of all
illegally imported property. 26 It covers pre-Columbian objects, religious art
and artifacts of the colonial period, and documents from official archives up
to 1920 that are "of outstanding importance" to the national patrimony.27 A
determination of what items are of "outstanding importance" depends on
either an agreement between the two governments or identification by a
panel of qualified experts selected by the two governments.2 8 Another
example of international cooperation is the customs regulation imposed by
the United States, in concert with Latin American nations, concerning
pre-Columbian monumental or architectural sculptures or murals. 29 Under
this law, no listed pre-Columbian stone carvings or wall art from the Americas may enter the United States, unless accompanied by an export certificate from the country of origin. 30 The list of protected items is prepared
by the Secretary of the Treasury, after consultation with the Secretary of
State. 31 Any object brought to the United States in violation of the law is to
be seized by federal authorities32and returned, without compensation, generally to the country of origin.
Extradition treaties may list art theft or violations of the antiquities laws
of a requesting state as extraditable offenses, as in the treaty between the
United States and Mexico. 33 More often, general categories of extraditable
offenses may be applied: for example, common theft, "offenses against the
laws relating to importation, exportation or transit of goods," and "receiving, possessing, or transporting for personal benefit 34any ...
obtained.

property,

knowing the same to have been unlawfully
Additionally, many states cooperate on an informal basis. For example,
the Louvre returned to Italy a stolen painting, Jacopo del Casentino's
"Annunciation," in conjunction with an Italian prosecution for its theft.35

26. Mexican Treaty of Cooperation, art. 111(3).
27. Id. at art. I(1)(a).
28. Id. at art. 1(2).
29. Act on the Regulation of Importation of Pre-Columbian Monumental or Architectural
Sculpture or Murals, 19 U.S.C. §§ 2091-2095 (1976) [hereinafter cited as Pre-Columbian Act].
30. Id. at § 2092(a).
31. Id. at § 2091.
32. Id. at § 2093(a).
33. Extradition Treaty, May 4, 1978, United States-Mexico, 31 U.S.T.5059, T.I.A.S. 9656,
Appendix No. 21.
34. Treaty on Extradition and Mutual Assistance in Criminal Matters, June 7, 1979, United
States-Turkey, T.I.A.S. No. 9891, Appendix Nos. 27, 15.
35. Corriere Della Sera, May 17, 1984, at 27, col. 7.
VOL. 19, NO. 3
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MUNICIPAL COOPERATION: CUSTOMS
CONTROLS AND PROSECUTION

Provisions of municipal law help localize an international wrong in an
established legal system and focus attention on the penal aspects in the
municipal enforcement of international norms and customs. 36 Municipal
controls rely on customs controls and prosecution for thefts.3 7 Many states
treat theft of cultural property as they do any other theft, but there are
exceptions. For example, in the Sudan it is an offense for any person to be
found in possession of a movable antiquity which he is unable to show he has
obtained lawfully. 38 Most States also have antiquities laws which reserve the
ownership of certain cultural property to the state or the national patrimony. These laws are usually enforceable by customs controls, investigatory
and administrative provision, civil actions, or criminal prosecutions and
penalties. Courts in the United States have convicted several defendants
under the National Stolen Property Act 39 (NSPA) for transporting property
exported from foreign countries in violation of their antiquities laws.
Although the requirement of scienter can be difficult, United States v.
Hollinshead4° established that it is relevant only to actual or implied knowledge of theft-in that case of a Guatemalan stela-and not to the locus of the
theft. United States v. McClain4 1 established that interstate transportation of
antiquities whose ownership had been statutorily assigned to a foreign
sovereign or national patrimony may constitute stolen property under the
NSPA. Specific scienter, that is, actual knowledge of a specific law or
declaration of ownership by the foreign sovereign, has not been a requisite
42
to criminal conviction.
36. Friedlander, The Foundationsof InternationalCriminalLaw: A Present-DayInquiry, 15
CASE W. RES. J. INT'L L. 13, 15, text at nn. 12-14 (1983), quoting Lombois, Le droit penal
international, 50 REVUE INTERNATIONALE DE DROIT P9NAL 55 (1980).

37. See generally, L. Prott & P. O'Keefe, National Legal Control of Illicit Traffic in Cultural
Property, UNESCO Doc. CLT-83/WS/16 (1983).
38. Id. at 30.
39. 18 U.S.C. §§ 2311-2319 (1976). Sections 2314 and 2315 have been held to be applicable
to stolen art objects. Section 2314 provides as follows:
whoever transports in interstate or foreign commerce any goods, wares, merchandise,
securities or money, of the value of $5,000 or more, knowing the same to have been stolen,
converted or taken by fraud ... shall be fined not more than $10,000 or imprisoned not
more than ten years or both.
18 U.S.C. § 2314 (1976).
40. 495 F.2d 1154 (9th Cir. 1974).
41. 545 F.2d 988 (5th Cir. 1977), reh'g denied, 551 F.2d 52 (5th Cir. 1977), 593 F.2d 658 (5th
Cir. 1979).
42. Another case involved a guilty plea entered by a defendant who had been indicted for
interstate transportation of the Machaquila Stela V from Guatemala. The defendant was fined
$2,500 and placed on probation for three years. See Rogers & Cohen, Art Pillage-International
Solutions, in ART LAW: DOMESTIC AND INTERNATIONAL 315, 321 (DuBoff ed. 1975). See also

United States v. Rabin, 316 F.2d 564 (7th Cir. 1963), cert. denied. 375 U.S. 815 (1963), which
SUMMER 1985
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Aside from this United States practice, there are three models of antiquities legislation: the French, 43 based on a comprehensive inventory of
non-exportable property; the British, 44 based on a governmental option to
purchase any object headed for export; and the Mexican, 4 5 based on a ban
on all exports without presidential exemption. Canada's system, based on a
British-type control list and system of export permits, is particularly interesting because it imposes the heaviest fines-up to $25,000 (Canadian)and is one of the newest and most elaborate schemes.46
affirmed a conviction under the National Stolen Property Act for pledging stolen Canadian
bearer bonds as security. United States v. Greco, 298 F.2d 247 (2d Cir. 1962), cert. denied, 369
U.S. 820 (1962), affirmed a conviction for transporting and receiving stolen Canadian securities
and for conspiring to do so.
43. In France, the Minister of Cultural Affairs, on recommendation of the Central Administration of National Museums, may embargo the exportation of significant objects. One must
obtain licenses for all art objects which are over one hundred years old. Licenses must also be
obtained for all paintings, sculptures, and other works of art except those which are worth less
than the equivalent of approximately one hundred dollars, were created after 1920, or were
created by an artist still living at the time of export. License applications are sent to the National
Museum, which refers them to an expert "conservateur," located at any of several customs
warehouses. His inspection is designed to help the Minister of Cultural Affairs determine
administratively whether an object may be exported. Act of Dec. 31, 1913 (1914), Journal
Officiel de la R6publique Frangaise [J.O.l 129, [1951] Recueil Periodique et Critique [D.P.] IV
153 (Fr.) reprinted in UNESCO, Index of National Legislations on the Protection of Cultural
Heritage 18 (1969) (Fr.); Decree of Nov. 30, 1944, J.O. 1585, [19451 Recueil Sirey
[S. Jur.] 1713 (Fr.).
44. In the United Kingdom export controls over movable cultural property apply only to
works which are valued over £8,000, are more than one hundred years old, and were imported
into Britain at least fifty years previously. The Board of Trade and Industry issues export
licenses. Licenses are refused only when the work is of genuine "national importance," and
only if a public purchaser can be found at home. Import, Export and Customs Powers
(Defense) Act, 1939, 2 & 3 Geo. 6, ch. 69, and administrative regulations thereunder;
Reviewing Comm. on the Export of Works of Art and the Dep't of Trade and Industry, Notice
to Exporters (1972). On monumental material, see Ancient Monuments Consolidation and
Amendment Act, 1913, 3 & 4 Geo. 5, ch. 32 § 12; Ancient Monuments Act, 1931, 21 & 22 Geo.
5, ch. 16 §§ 6-8; Historic Buildings and Ancient Monuments Act, 1953, 1 & 2 Eliz. 2, ch. 49,
88 1-3.
45. Mexican legislation provides a striking example of restrictive legislation enacted even
after other countries had made good faith efforts to cooperate. Ley Federal Sobre Monumentos
y Zonas Arqueol6gicas, Artfsticas e Hist6ricas, 312 Diario Oficial [D.O.] 16 (1972). For an
analysis of this legislation, see Comment, supra note 10. A. GERTZ MANERO, LA DEFENSA
JURfDICA Y SOCIAL DEL PATRIMONIO CULTURAL (1976), is a useful reference book for those
interested in the protection and international movement of Mexican cultural property. The
author discusses Mexican laws, past and present, in their historical and philosophical contexts,
and comments on the political dynamics. The book is mostly devoted to a comprehensive
collection of Mexican legislation dealing with cultural property, from a 1523 decree of King
Charles II of Spain to current legislation, regulations, and treaties to which Mexico is a party.
On the deficiencies of the legislation, especially in contributing to a black market in Mexican
antiquities, see Nafziger, La regulaci6n del movimiento internacionalde bienes culturales entre
Mexico y Los Estados Unidos, 16 ANALES DE ANTROPOLOGfA 123 (1979).
46. Under the Canadian Cultural Property Export and Import Act:
no person shall export or attempt to export from Canada any object that is included in the
control list unless an export permit is issued. A permit once issued is not transferable. The
Act indicates that it is an offence for a person to wilfully furnish any false or misleading
information or knowingly make any misrepresentation in applying for an export permit. It is
VOL. 19, NO. 3
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Overly restrictive laws fail to strike a functional balance between the
international demand for art treasures and the interest of the State of origin
to control their supply. In sum, municipal controls that bar all exports of
objets d'art, such as the Mexican system, create a black market, encourage a
cottage industry in forgeries, generate international tensions, and do little to
prevent illegal trafficking in antiquities.4 7
The British and French schemes, on the other hand, work fairly well.
They do, of course, rely on relatively substantial financial and other support.
Unfortunately, such support may be meager, even non-existent, in economically poor but "art-rich" countries. Nevertheless, these countries might
prudently relax excessive restrictions on the exportation of cultural property. In return for lifting excessive barriers to export, these countries might
negotiate with art-importing countries for significant financial assistance to
help them protect their cultural property, as well as for cooperation by
foreign police, customs, and judicial authorities.
A brief review of municipal controls reveals a diversity of penal
sanctions. 48 Most states impose fines for violations of antiquities laws, some
states provide for confiscation of the stolen object, some states maintain civil
actions for damages to supplement penal provisions, and most states nullify
illegal transactions. Some states offer rewards for discovery of lost art or
antiquities, and a few cancel dealers' licenses or suspend the rights of a
convicted thief to acquire objects in the future. Most states rely on imprisonment of offenders for periods ranging from 6 days in Benin to 12 years in
Mexico; the average term provided for violations of antiquities laws seems
to be 6 months to one year. Sometimes the penalties are quite imaginative.
A recent conviction of a New York importer led to a $1,000 fine, a suspension of a one-year sentence, and 200 hours of "community service" as a
consultant on art and culture to a small museum. 49 The relative deterrent

also an offence to import or attempt to import any foreign cultural property that is illegal
under the Act to import into Canada, or to attempt to export from Canada any such work that
has been illegally brought into Canada while such object is under consideration, or about
which an order has been made, except under the authorization and in accordance with a
permit issued by the Secretary of State. Such authorization will only be granted after a court
order to a person authorized by the foreign reciprocating state from whence the object was
illegally exported and on behalf of whom the action was taken.
S. WILLIAMS, THE INTERNATIONAL AND NATIONAL PROTECTION OF MOVABLE CULTURAL PROPERTY

124 (1978); see also Clark, The CulturalProperty Export and Import Act of Canada: Legislation
to Encourage National Cooperation, 15 N.Y.U.J. INT'L L. & POL. 771 (1983); Williams,
Protection of Cultural Property: The CanadianApproach, 22 ARIz. L.REv. 737 (1980).
47. Poverty, unemployment and underemployment in many art-source countries and high
prices for indigenous art encourage clandestine activities for pay and further weaken the
effectiveness of overly restrictive laws.
48. The data in the text are from L. Prott & P. O'Keefe, supra note 37, at 29-30, 31-33,
64-69.
49. Peruvian Antiquities: the Bernstein Case and Others, 9 J. FIELD ARCHAEOLOGY 531-32

(1982).
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value of alternative legislation merits further study. 50 Some observers have
argued that penalties are counter-productive if they encourage concealment
of stolen property.

E.

SUMMARY

The efficacy of this comprehensive legal framework is debatable. Its
primary effect thus far has not been so much to punish individuals, but
rather to facilitate the restitution, return, or forfeiture of cultural property,
and to raise public consciousness and respect for the integrity of cultural
provenance and property ownership, whether public or private. That was a
basic goal, for example, of both the Mexican legislation and the 1970
UNESCO Convention. The recent television documentary and book concerning the theft of Caravaggio's "Nativity" from Palermo, 51 emphasized
that a principal purpose of the UNESCO Convention is to marshal world
public opinion.
Art theft, currently quite prevalent, is characterized by an active and
efficient intelligence network in the underworld. "Only with heightened
consciousness can this underground attack on national heritages be stopped.
Otherwise the grave robbers will finish their pillage of the art treasures of
Italy and South America, and there will be more empty frames like that in
Palermo, Sicily, where the famed Caravaggio once hung." 52 Thus, under
present circumstances, cultural property law may operate best as an educational technique to encourage public response to a serious international
problem. Law provides public guidance, a basis for mobilizing public shame
against offenders, and a stimulus for the enactment of effective municipal
legislation. 5 '
II. Problems of Implementation
There are five principal problems in implementing the penal provisions of
cultural property laws within a mixed national-international framework: the
questionability of jurisdiction to prosecute, judicial resistance to criminal
renvoi, non-recognition of foreign penal laws and non-enforcement of foreign penal judgments or judgments deemed to be contrary to an enforcing
state's public policy, limitations on extradition of criminals, and technical-financial debilities.

50. See comments of L. Prott & P. O'Keefe, supra note 37, at 33.
51. Supra note 3.
52. Supra note 3, at 10-11.
53. See Nafziger, Comments on the Relevance of Law and Cultureto CulturalProperty Law,

10 SYR. J.INT'L L. & COM. 323 (1983).
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JURISDICrION TO PROSECUTE

International agreements only marginally address basic issues of criminal
jurisdiction. Thus, there is a need for clearer guidance, including provisions
for the prioritization and reconciliation of jurisdictional alternatives. 54 A
leading expert has written that, although international agreements to protect cultural property
may implicitly establish a duty to punish or criminalize and, at times, a duty to
cooperate in investigating, prosecuting, and punishing those who commit offenses
against cultural property, the conventions fail to explicitly make such statements.
In comparing the agreements dealing with the protection of cultural property with
other international criminal law conventions, one notes the absence of specific and
broader provisions on jurisdiction,
extradition and judicial assistance and coop55
eration in penal matters.

Although it may be possible to prosecute war crimes under the Hague
Conventions of 1907 and 1954 anywhere on a theory of criminal universality,
the problem in otherwise applying a theory of universal jurisdiction is that,
despite the UNESCO Convention, many art-rich States claim that their
treasures are part of their national patrimony rather than the common
heritage of mankind. If one accepts this contention, it follows that thefts of
national treasures may not be a universally cognizable crime. Ironically,
then, some states undermine a possible basis for the universal legal protection they seek by refusing to acknowledge the commonality of their cultural
heritage.
In the absence of universal jurisdiction, prosecution for art theft and
violations of municipal antiquities laws is fundamentally territorialist. The
usual reason is simple: crime should be controlled by the state whose social
order is most closely affected. Often, of course, an identification of the most
closely affected state is uncertain.
Some penal codes move beyond the territorialist principle by providing
for criminal jurisdiction over persons who bring stolen property into a
particular jurisdiction 56 or whose theft outside the jurisdiction causes a local
effect. 57 Criminal jurisdiction may lie in both the State of a stolen object's
origin as well as the State to which the object has been transferred, on the
theory of theft as a continuing trespass. Although that theory may be a
questionable legal fiction, 58 concurrent jurisdiction may be unavoidable.
Nationality and protective interest theories may support criminal jurisdic-

54. See Bassiouni, supra note 17.
55. Id at 313.
56. See, e.g., CAL. PENAL CODE § 27 (West Supp. 1985).
57. See, e.g., Wis. STAT. § 939.03 (1983).
58. Note, United States v. Hollinshead: A New Leap in ExtraterritorialApplication of
Criminal Laws, 1 HASTINGS INT'L & COMP. L. REV. 149, 162 (1977).
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tion, as dictum in The Case of the S.S. "Lotus",59 makes clear, but those
theories are controversial and raise complex issues of overlapping jurisdiction. Given the problem of overlapping jurisdiction, it may be appropriate
to allow criminal jurisdiction both where a violative activity has taken place
and where interests may otherwise have been substantially affected by that
activity, so long as a defendant can plead non bis in idem, double jeopardy,

or res adjudicatain a second forum. 60 Even better than such a rule would be
international agreement and cooperation to prioritize and reconcile alternative bases for criminal jurisdiction. 61
The European Draft Convention on Offenses relating to Cultural Prop-

erty lists six alternative bases of criminal jurisdiction and provides procedures for avoiding, consulting mutually on, and reconciling overlapping
jurisdiction. 62 The instrument also obligates parties to notify each other of
possible offenses, and systematizes letters rogatory and automatic authentication of evidence or documents transmitted pursuant to the Convention.

The Draft Convention makes clear that parties must apply adequate sanctions to implement the substantive provisions.
B.

CRIMINAL RENVOI

Once jurisdiction is established, the lexfori usually governs. A version of
criminal renvoi, according to which a court applies a foreign rule of law only
59. In the words of the main opinion in the Case of the S.S. Lotus (France v. Turkey), 1972
P.C.I.J., ser. A, No. 10, at 23, 38 (Judgment of Sept. 17):
[i]t is certain that the courts of many countries, even of countries which have given their
criminal legislation a strictly territorial character, interpret criminal law in the sense that
offences, the authors of which at the moment of commission are in the territory of another
state, are nevertheless to be regarded as having been committed in the national territory, if
one of the constituent elements of the offence, and more specifically its effects, have taken
place there.
60. See George, ExtraterritorialApplication of Penal Legislation, 64 MICH. L. REV. 609,
637-38 (1966).
61. Bassiouni, supra note 17.
62. Article 13, Draft European Convention, supra note 2, provides as follows:
1. Each Party shall take the necessary measures in order to establish its competence to
prosecute any offence relating to cultural property;
a. committed on its territory, including its internal and territorial waters, or in its
airspace;
b. committed on board a ship or an aircraft registered in it;
c. committed outside its territory by one of its nationals;
d. committed outside its territory by a person having his/her habitual residence on its
territory;
e. committed outside its territory when the cultural property against which that
offence was directed belongs to the said Party or one of its nationals;
f. committed outside its territory when it was directed against cultural property
orginally found within its territory.
2. In the cases referred to in paragraph 1, sub-paragraphs(d) and (f), a Party shall not be
competent to institute proceedings in respect of an offence relating to cultural property committed outside its territory unless the suspected person is on its territory.
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for the purpose of supplementing its own law, has not been common.
Nevertheless, in interpreting cultural property law, courts do supplement by
reference. For example, it is well established in civil actions, with implications for criminal actions, that the legal character of an act is to be determined by the law of the jurisdiction where property is located when a critical
act is done.
Winkworth v. Christie Manson & Woods Ltd.6 3 illustrates the opportunities that this rule of lex situs provides for laundering stolen art through
foreign jurisdictions, particularly those which recognize ownership by a
bona fide purchaser. In Winkworth, the plaintiff, domiciled in the United
Kingdom, was the original owner of Japanese art objects which had been
stolen from him and transported to Italy, where they were resold and
returned to the United Kingdom. He brought the action against the defendant, a major London auction house, requesting the return of the art, which
was then in the defendant's possession. The defendant successfully argued
that Italian law ought to govern under the rule of lex situs because Italy was
the site of the critical sale of the art. The defendant further argued that
Italian law protected it as the bona fide purchaser. Under British law, which
the plaintiff argued should govern the dispute, he would have had superior
title. In a highly legalistic opinion, the court applied the rule of the situs in
favor of the defendant.
Somewhat inconsistently, the English Court of Appeals, in a decision
upheld by the House of Lords, refused to characterize as illegal an export
from New Zealand of an object in violation of that country's antiquities
laws. In Attorney General Qf New Zealand v. Ortiz, 64 the plaintiff government sought a court injunction to restrain the sale of a series of wooden door
panels carved by Maori craftsmen and an order effecting a forfeiture to the
plaintiff of the panels. New Zealand claimed that the panels had been
removed from the country in violation of its antiquities and customs laws.
The two principal issues concerned whether, under New Zealand law, the
Crown had become the owner of the carving and was entitled to possession,
and whether New Zealand law could be enforced by an English court. The
Court answered both questions negatively. It first rejected the plaintiff's
claims of forefeiture, holding that the government of New Zealand had not
physically seized the property before it had left the country, and that New
Zealand and English law both required actual seizure in order to effect its
forfeiture. Thus, the court concluded that "forfeiture" could not be automatic or implied, nor could it be effected extraterritorially. The court also
concluded that it could not enforce the New Zealand forfeiture provisions
regardless of whether they were labled "penal" or "public."
63. [1980] 1 Ch. 496 (1979).
64. [1983] 2 All E.R. 93, [1984] 1 A.C.1. For a more detailed discussion, see Nafziger supra
note 6, at 795-99.
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In the United States, courts have been willing to supplement criminal law
by reference to foreign law so as to allow prosecutions for transporting
property across state lines that has been allegedly exported from foreign
countries in violation of their antiquities laws. Federal courts have held that
the National Stolen Property Act 65 is violated when an object is imported
into the United States which is worth at least $5,000 and which has been
knowingly removed from a country that statutorily declares ownership and
prohibits exportation of the claimed object.6 6 Judicial resistance to criminal
renvoi thus seems to be eroding somewhat in the United States, at least to
the extent that its courts supplement the criminal law of the forum by
reference to definitions of theft or violations of national ownership under
the lex situs.
C.

RECOGNITION AND ENFORCEMENT OF

FOREIGN LAWS AND JUDGMENTS

International comity and conventional law vest legislative powers to
protect cultural property in the State of origin, but attribute enforcement
powers also to the State to which an object has been transferred or where a
criminal activity against it has been committed. Judicial enforcement under
jurisdictional theories of protection or passive personality is, however, often
difficult. Aside from jurisdictional problems, there may be falsified customs
documentation or hurdles of pleading, translating, proving, and applying
foreign law. Also, some foreign countries have no antiquities laws and
67
others have only vague or otherwise nonenforceable provisions.
Even if these problems can be overcome, a State generally will not enforce foreign penal laws or judgments unless an international agreement
specifically requires it to do so. 68 The reasons are related principally to
discretionary elements involved in prosecuting and sentencing, the presumed desire of a sovereign to redress wrongs done to its own citizens, and
constitutional and other considerations related to such protections as the
right to a jury trial by one's peers. 69 An opposing view argues that penal laws
65. 18 U.S.C. §§ 2311-2319 (1976).
66. United States v. McClain, 593 F.2d 658, 663 (5th Cir. 1979).
67. See generally, Comment, Current Practices and Problems in Combatting Illegality in the
Art Market, 12 SETON HALL L. REV. 506, 546 (1982).
68. The Antelope, 23 U.S. (10 Wheat.) 66, 123 (1825).
69. More precisely, the various justifications for the nonrecognition/enforcement doctrine
include:
(1) historical reasons based on the intensely local character of early legal systems, including
the fact of collective responsibility of the community for acts done within its borders and the
notion of the trial body as a jury of neighbors personally acquainted with the facts in the case;
(2) respect for the sovereign rights and pretensions of foreign states and nations, coupled with
the idea that the diplomatic processes of extradition and interstate rendition would give
VOL. 19, NO. 3
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and judgments ought to be the first to be recognized and enforced by other
States because of their importance to sovereignty and the public order. The
definition of a penal law or judgment varies, but in one classic, rather narrow
formulation, the meaning of the term "penal" was said to depend on

whether the purpose of the foreign law or judgment is designed to punish an
offense against the public rather than to afford a private remedy to a person
injured by a wrongful act. 70 Although laws imposing penalties for art thefts

are almost certainly penal in character and effect, violations of foreign
customs and antiquities laws may or may not be penal. For example, it is
often unclear whether particular sanctions against export of cultural objects
are penal. Also, even if foreign antiquities laws are non-penal, they nevertheless may be non-enforceable in another State if they are deemed to

offend a public policy to maintain a relatively free art market.
D.

LIMITATIONS ON EXTRADITION

Extradition agreements are an important penal aspect of cultural property

law. Aut dedere aut punire (or judicare) may well be a governing

principle of international law, if not a peremptory norm of jus cogens, from

which no conventional derogation is permissible. 71 Even so, there are
problems. Provisions for double criminality, specialty of the criminal activity, non-extraditability of the rendering state's nationals, and high
thresholds of punishability to define an extraditable offense may preclude
extradition of an alleged criminal to the State with the greatest prosecutorial
interest. To rely on punishment or prosecution in the State where the person

is found may be unsatisfactory. For example, Mexico and France were
involved in a dispute over the theft from the French National Library of a
fifteenth century tonalamatl, which is a codex consisting of colored drawings

adequate relief against absconding parties; (3) procedural difficulties, such as the nonavailability at the forum of a remedy by which reasonably equivalent relief could be assured,
and the traditional procedure in criminal cases of action brought by the injured state as a
plaintiff; (4) local public policy opposing the type of claim presented for enforcement; (5)
very real practical inconveniences, particularly (a) the added expense to taxpayers of
conducting trials and enforcing sentences and judgments, coupled with possible overcrowding of dockets by unnecessarily imported suits, (b) expense and hardship to the defendant
from having to appear with witnesses at a distance from the place where the events in
question occurred, (c) possibly increased difficulty of reliable proof of facts at a distance from
the place of their occurrence, and (d) possible ignorance and difficulty of proof of foreign law
as such; (6) American constitutional guaranties to criminal defendants of the right to trial by
jury in the vicinity of the offense.
Leflar, Extrastate Enforcement of Penal and Governmental Claims, 46 HARV. L. REV. 193,
201-02 (1932).
70. Huntington v. Attrill, 146 U.S. 657, 683 (.1892).
71. Bassiouni, The Penal Characteristicsof Conventional International CriminalLaw, 15
CASE W. RES. J. INT'L L. 27, 34 (1983).
SUMMER 1985

852

THE INTERNATIONAL LAWYER

used as a horoscope. 72 It is undisputed that a Mexican national absconded
with the codex to Mexico and turned it over to the Mexican government,
which retained custody of it. The thief claimed that he had simply recovered
stolen property from France, even though the codes appear to have been in
France, after a series of legitimate transactions, since the nineteenth century. Leaving aside the issue whether a State may invoke United Nations
resolutions as a basis for refusing to return property stolen from another
country but originally belonging to its national patrimony, self-help measures pose a serious threat to the future of international cooperation in
managing the flow of cultural property. In light of all these problems,
perhaps the next step should be a global agreement defining the rights,
duties, standards, and procedures to govern prosecution of persons alleged
to have violated cultural property laws.
E.

INTERNATIONAL MECHANISMS FOR LAW ENFORCEMENT

Finally, there is a fifth problem of implementation, namely, the weakness
of international mechanisms for law enforcement. Various organizations,
including INTERPOL, municipal law enforcement agencies, the International Foundation for Art Research, and the International Council of
Museums provide assistance in the enforcement of cultural property laws.
The important work of such organizations is, however, inhibited by a lack
of funds, incorrect and incomplete transmissions, faulty translations of
information, 73 and a variety of other administrative and technical deficiencies. 74
In sum, one might recall Rilke's observation, made from the standpoint of
an artist, that "[wiorks of art are indeed always products of having-been-indanger, of having-gone-to-the-very-end.' 75 Whether one agrees or not with
Rilke, international law offers some hope, at least, that, once produced,
works of art will be in no danger and will not go to the very end of the
underworld.

72. Riding, Between Franceand Mexico: A CulturalCrisis, Int'l Herald Trib., Aug. 31, 1982,
at 1, col. 5.
73. For anecdotes about defects in the reporting system, see, e.g., Comments, 10 J. FIELD
ARCHAEOLOGY 104-05 (1983).

74. See L. Prott & P. O'Keefe, supra note 37, at 54-64.
75. R.M. RILKE, LETrERS (J. Greene & M. Norton trans. 1962).
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